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In the District Court of the United States for the Bistrict of

Idaho.

m BANKRUPTOY.

In the Matter of HARRY GESAS, 1

Bankrupt.
|

Proof of Secured Debt, and Allowance as General Claim by

Referee.

Alt Blackfoot, in the District of Idaho, on the day

of March, A. iD. 1905, John DL CI Kruger, of St. Anthony,

county of Fremont, and State of Idaho, made oath and

says, that he is the cashier of the Oommercial National

Bank, a corporation, incorporated by and under the

laws of the United States, and carrying on business at

Sit. Anthony, in the county of Fremont, and State of

Idaho, and that he is duly authorized to make this proof,

and says that the said Harry Gesas the person against

whom a petition for adjudication of bankruptcy has

been filed, was at and before the filing of said petition

and is still justly and truly indebted to said corporation

in the sum of one thousand dollars and interest thereon

from May 16th, 1904, at the rate of one per cent per

month, that the consideration of said debt is as foIIoavs :

For money loaned on a certain promissory note, ex-

ecuted and delivered by said bankrupt to said corpora-

tion on the 16th day of May, 1904, that no part of said

debt has been paid, except forty dollars on September

li^th, 1904, twenty dollars November lOth, 1904, and one
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hundred dollars December 1st, 1904, leaving a net bal-

ance due said corporation of nine hundred and five dol-

lars and interest thereon from the 1st day of December,

A. D. 1904 ; that no part of said debt has been paid ; that

there are no setoffs or counterclaims to the same; that

the only security held by said corporation for said debt

is as follows, to wit:

A' banker's lien under the provisions of section 3448

of the Kevised Statutes of Idaho, of 1887, on that certain

stock of general merchandise, situate in that certain

store building, known as the Youmans-Holcomb Block,

on Bridge street, of the village of St. Anthony, county

of Fremont, State of Idaho, and which has been ap-

praised at the sum of ten thousand forty and 59/100

dollars, by L. M. Earl, James Hughes and G. W. Thomp-

son, the duly appointed appraisers of this Court, now on

file in this Court and to which reference is hereby made.

That the said corporation on the 21st day of Decem-

ber, A. D. 1904, by and through its agent came into pos-

session of the said property, in the course of its business

with said bankrupt who was at the time a customer of

the said corporation; that the said property was to be

retained until enough sales could be made, under said

bankrupt's direction, the proceeds of which would be

sufficient to pay said promissory note and interest there-

on; that the possession of said property was surrend-

ered to the United States marshal on the 1st day of

January, A. D. 1906, on an order issued out of this

Court.
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CHaimant therefore asks that the said property be

sold and the proceeds derived from such sale be first

applied in payment of said promissory note and interest

thereon.

(Signed) JOIHN DL O. KRiUGER,

Oashier of said Cbrporation.

Subscribed and sworn to before me this 11th day of

March, A. D. 1905.

[Steal] (Signed) HIRiAM G. FULLER,

Notary Public in the Oounty of Fremont, State of Idaho.

(dopy of Note Attached.)

flOOO.OO St. Anthony, Idaho, May 16th, 1904.

Four months after date, for value received, we jointly

and severally promise to pay to the order of The Com-

mercial National Bank of St. Anthony, Idaho, flOOOOO,

one thousand dollars, at the Cbmmercial National Bank

of St. Anthony, Idaho, with interest at one per cent per

month from date until paid, and we also promise to pay

all costs, expenses and attorney's fees in case of suit on

this note.

Due 9-16-04.

No. 46. (Signed) HARRY GESAS.

Mrs, H. M. GEISAS.

P. O.. Address, City.

[Endorsed] : In the District Court of the United States

for the District of Idaho. In the Matter of Harry

Gesas, Bankrupt. Proof of Secured Debt of Commer-

cial National Bank for |905.00'. Filed at 9 o'clock A. M.

this 13th day of March, A. D'. 1905. Geo. F. Gagon,

Referee,
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Allowance as General Claim.

Allowed as a General Claim for |905.00' June 10th,

1^05. GEO. F. GAGON,
Keferee.

CALEB JONES,
Attorney.

In the District Court of the United States for the District of

IdahOy Southern Divisim^.

In the Matter of H. GElSIASi;

Bankrupt.

Stipulation as to Facts.

In Matter of Claim of Commercial National Bank vs. H.

Gesas.

Before George P. Gagon, Referee in Bankruptcy at

Blackfoot, in said district, this July 8th, 1905.

It was stipulated and agreed that the following state-

ment of facts is in all respects true and correct, and

shall be used by the referee in making the finding's and

decision, and may be used by either party on application

for review from such order and decision of the referee

as constituting the facts in said cause.

That the Commercial National Bank is a national

banking corporation, organized and existing under and

by virtue of the National Banking Law^s of the United

States, and as sucli has, ever since the 2d day of May,

A. D. 1904, and is now, doing business at St. Anthony,

county of Fremont, State of Idaho.

That John D. O. Kruger has been since the organiza-

tion of said bank, and is now, the duly qualified, author-

ized and acting cashier thereof.
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That on the 31st day of Dec, A. D. 1904, a petition in

bankruptcy was filed agiainst Harry Gesas, in the Dis-

trict Court of the United States for the District of Idaho,

who was thereafter, to wit, on the 14th day of January,

A'. D. 1905, in the said court, duly adjudged to be a bank-

rupt.'

That on the 16th day of May, A. D. 1904, the said bank

loaned to the said Harry Gesas f1,000.00 on his promis-

sory note, said note bearing interest from the date

thereof at the rate of twelve per cent per annum.

That no part of said note has been paid, except |40.00

on Sept. 16, A. D. 1904; $20.00 on November 10, A. D.

1904, and |10O.0O December 1st, 1904, leaving a net bal-

ance due said bank at said date of |905.00.

That there is now^ justly owing from the sai4 bankrupt

to the said bank the sum of f905.00, and interest there-

on at the rate of twelve per cent per annum from De-

cember 1, 1904.

That there are no offsets or counterclaims to the

same.

That on the 20th day of December, A. Dl 1904, the said

bank came into possession, in the course of its business

with said bankrupt, who was at that time a customer of

said bank, of that certain stock of general merchandise

situate' in that certain store building known as the

Youmans-Holcomb Block, on Bridge street, of the

village of St. Anthony, county of Fremont, State of

Idaho, belonging to the said Harry Gesas, and which

has been appraised by the duly authorized' appraisers

appointed by this Court!, at the sum of more than
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040.59, and which was on the day of , sold

by order of this Court for a sum in excess of $8,000.00.

That the said bank continued in the possession of said

property until the first day of January, A. D. 1905,

when, on the demand of the United States Marshal of

Idaho, it was surrendered to him, as an officer of this

court, while acting in his official capacity under the

orders of this Court, in the Matter of Harry Gesas, Bank-

rupt, in Bankruptcy.

That the said bank was on the ^Oth day of December,

A. D. 1904, placed in possession of said property, by the

the said Harry Gesas, with the understanding" that

it was to retain the possession thereof and sell the same,

at usual retail sales under his, the said Gesas', direc-

tion, until the proceeds of such sales, after the deduc-

tion of the expenses thereof, were sufficient to pay the

said indebtedness.-

That the said Commercial National Bank held posses-

sion of said property in conjunction with the First Na-

tional Bank of St. Anthony.

That on the 2i0th day of December, A. D. 1904, the

said Commercial National Bank of St. Anthony received

from said Harry Gesas a chattel mortgage bearing date

of said day, for the amount thereof, upon said property,

to secure said claim.

That said Commercial National Bank of St. Anthony

claims no right under said mortgage and did not take

possession of said property, by reason thereof, but said

Harry Gesas placed said Commercial National Bank in
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possession of said property of his own free will and ac-

cord.: :;
' >^:#fP'^|;]^!g^|g:?:i?:i^l

That none of the proceeds from the sales made while

said stock was in the possession of said banking cor-

porations were applied on the payment of the account

of the claimant, but were all applied in payment of the

claim of the First National Bank of St. Anthony, afore-

said.- -
I

- ^ ; _ - .., _ .1;

That the said Commercial National Bank claims a lien

on said property under the provisions of section 3448,

of the Revised Statutes of Idaho, of 188i7, and asks that

the said property be sold and the proceeds derived from

such sale be first applied in the payment of the principal

and interest due on said promissory note.

That the said Oommercial National Bank did file a

secured claim with your referee of the above-entitled

matter, on the 13th day of March, A. D. 1905, asking

and claiming as in the foregoing paragraph set out.

JOHN W. JONEIS,

Attorney for Trustee.

CALEB JONES,
Attorney for Claimant.

Filed July 8th, 1905.

In the District Court of the United States for the District of

IdahOy Southern Division.

In the Matter of H. GElSAiS,

A Bankrupt.

Order Disallowing Claim as Preferred Claim and Admitting

Claim as Common Claim.

At Blackfoot, Idaho, in said District, on the 8th day

of July, 1905.
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Upon the stipulation heretofore entered into, being* an

agreed statement of facts submitted to me, as referee,

and filed herein, upon the claim of the Commercial Na-

tional Bank, a; corporation against said estate:

It is ordered, after consideration, that said claim be

and the same is hereby disallowed as a preferred or se-

cured claim against said estate, and the same is hereby

admitted solely as a common or unsecured claim, and is

to be so listed by the trustee in said case.

GiEOROEi F. GAiGON,
""*"

Referee in Bankruptcy.

Filed July 8th, 1906.

[Title of Court and Cause.]

Petition to Referee for Review.

To George F. Gagon, Esqr., Referee in Bankruptcy:

Your petitioner respectfully shows

That your petitioner is a creditor of Harry Gesas, the

above-named bankrupt.

That on the 8th day of July, A. D. 1905, an order, a

copy of which is hereto annexed, was made and entered

herein.

That such order was and is erroneous in that you dis-

allowed petitioner's claim as a secured claim.

That said order was and is erroneous in that you

failed to recognize petitioner's lien on that certain stock

of general merchandise, particularly set forth and de-

scribed in petitioner's claim and in the agreed state-

ment of facts herein.^
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That said order was and is erroneous, in this, that

said lien should have been recognized and given full

force and effect, and said claim should have been al-

lowed as a secured claim, and the proceeds from the sale

of said merchandise, or so much thereof as necessary,

ordered applied in payment of said claim.

Wherefore your petitioner, feeling aggrieved because

of such order, prays that the same may be reviewed, as

provided in the bankruptcy law of 189t8 and General

Order XXVII.

Dated July 10th, A. D. 1905.

(Signed) OO'MiMERCIAlL NAT'L. BANK OF

ST. ANTHONIY.

By JOHN D. C. KRUGER)
Its Cashier.

Filed July 10th, 1905.

(Petition duly verified.)

In the District Court of tJw United States for the District of

Idaho,

IN BANlKRiUPTGY.

No
In the Matter of HARRY GESAiS,

Bankrupt.

Referee's Certificate on Review.

To the Honorable JAMIES H. BEATTY, District Judge:

I, George F. Gagon, the referee in bankruptcy in

charge of this proceedings, do hereby certify:

That on the 13th day of March, A. D. 1905, the Com-

mercial National Bank of St. Anthony, filed with the
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referee herein a secured claim against the above-men-

tioned bankrupt, for the sum of nine hundred five (905)

dollars and interest thereon at the rate of twelve per

cent per annum from the 1st day of December, A. D.

1904.:

That thereafter, the Utah Association of Credit Men,

the trustee of the property of the said bankrupt, ob-

jected to the allowance of the said claim as a secured

claim.

That on the 8th day of July, A. D. 1905, a hearing of

said matter was had ibefore me, said referee, at Black-

foot, Bingham Clounty, State of Idaho, Caleb Jones,

Esqr., representing the said Commercial National Bank

of St. Anthony, and Jno. W. Jones, Esqr., representing

the said trustee.

That, in the course of such proceedings, an order, a

copy of which is annexed to the petition hereinafter re-

ferred to, was made and entered on the 8th day of July,

A. D. 1905.

That on the l^th day of July, A. D. 1905, the said

Commercial National Bank of St. Anthony, in such pro-

ceedings, feeling aggrieved thereat, filed a petition for

a review, which was granted.

That, the order herein complained of, was made upon

an agreed statement of facts, a copy of w^hich I hand up

herewith.:

That the question presented on this review is: Is the

Commercial National Bank of St. Anthony, under the

facts agreed upon, entitled to a banker's lien, under the

provisions of section 3448 of the Revised Statutes of
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Idaho, of 1887, on that certain stodk of general merchan-

rise mentioned in said stipulation, and should the pro-

ceeds of the sale of said merchandise, or so much there-

of as may be necessary, be applied in payment of said

claim, as a secured claim thereon,.

I hand up herewith, for the information of the Judge,

the following papers:

A certified copy of the record-book of this proceeding;

The petition on which this certificate is granted;

An agreed statement of the facts in this proceeding

(Oer. Copy);

All other papers filed with me herein which are perti-

nent to this review.

Dated this July 12th, A. D. 1905.

Respectfully submitted,

G^EO. P. GAGON,
Eleferee in Bankruptcy.

[Endorsed] : No. 194. In the District Court of the

United States for the District of Idaho. In the Matter

of Harry Gesas, Bankrupt. Rieferee's Certificate on Re-

view. Filed this 18th day of July, A. D. 1905. A. L.

Richardson, Clerk.'

In the District Court of the United States for the District of

Idaho,

In the Matter of HARRiY GEISAS, ^

Bankrupt.
|

Decision.

BElAfTTY, J.—^This cause was presented upon full

oral argument, but counsel then asked a short time in
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which to file briefs. Havings waited beyond the time

requested and hearing- nothing further, I conclude to

consider and decide the question involved upon the ar-

guments made..

The Commercial National Bank of St. Anthony, Idaho,

tiled with the referee its proof for the sum of fM5 as

a preferred claim under the Idaho statute providing a

banker's lien. The referee having refused to allow it

as a preferred claim, this appeal is taken to review his

order. From the record and the stipulation of facts,

it appears that on May 16, 1904, the bankrupt executed

to the bank his note for |1,000 for borrowed money,

which after the deduction of payments amounted to the

sum of |905 on the 11th day of March, 1905, when

proof thereof was made; that on December 20, 1904,

the bankrupt transferred to the bank possession of his

stock of goods of over the value of $10,000, with the un-

derstanding that the bank should retain possession

thereof and sell the same at retail prices, under said

bankrupt's direction, until the proceeds of such sales

were sufficient to pay the said indebtedness; that the

bank held such possession in conjunction with the First

National Bank of St. Anthony; that all the proceeds

of sales were turned over to said First National Bank

to apply on its claim agmnst said bankrupt; that on

said 20th day of December said bankrupt also exe-

cuted to said Oommercial National Bank his chattel

mortgage upon said goods to secure the bank's said

claim, but that under this mortgage the bank makes

no claim; that on December 1, 1904, a petition in bank-
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ruptcy was filed against said bankrupt, alleging that

on December 19 said bankrupt had given preferences

to various parties by executing chattel mortgages on

his goods, and that on January 14, 1905, he was adju-

dicated a bankrupt. In his answer to the petition of

his creditors the bankrupt admitted that he had given

preferences to some of his creditors and that under the

law he was insolvent.

That matter involved is the construction of section

3149, Idaho Rev. Stat., which is

"Aj banker has a general lien, dependent on posses-

sion, upon all property in his hands, belonging to a cus-

tomer, for the balance due him from such customer in

the course of the business."

This statute seems chiefly to be but a statement in

statutory form of the laws upon this subject, as gener-

ally recognized. It is generally that bankers have liens

upon any securities or property coming into their pos-

session in the usual course of banking business, for the

payment of any indebtedness due thera from the owner

or depositor of such securities. This rule is subject to

modifications, which may be illustrated by quotations

from Keynes vs. Dumont, ISO' U. S. 354. Quoting from

other authorities, it is said, 390:

'^A general lien does arise in favor of a bank or

banker out of contract, expressed or implied, from the

usage of the business, in the absence of anything to

show a contrary intention. It does not arise upon se-

curities accidentally in the possession of the bank, or

not in its possession in the course of its business as
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such, nor where the securities are in its hands under

circumstances, or where there is a particular mode of

dealing, inconsistent with such general lien A
banker's lien .... ^ordiarily attaches io favor of the

bank upon the securities and moneys of the customer

deposited in the usual course of business, for advances

which are supposed to be made upon their credit.' ....

^Here, then/ . . . . ^is the true principle upon which

this, as well as all other banker's liens, must be sus-

tained, if at all. There must be a credit given upon the

credit of the securities, either in possession or in ex-

pectancy.' "

From the foregoing, two principles may be deduced:

The securities upon which liens may be maintained must

be deposited in the regular course of the banking busi-

ness, in w^hich also is implied, I think, that they must

be of the character or class usually dealt in or deposited

in banks in the course of their usual banking business,

and the debt must have been incurred upon the faith

of such securities actually delivered or promised. Those

rulings are based upon the general law upon the sub-

ject or upon special statutes. It may be doubted that

each of these principles is involved in the Idaho stat-

ute. It says that the lien is dependent upon possession

by the banker of any of his customer's property. The

debt or loan may be made without the possession or

promise of possession of any of the customer's property

and in no way be made upon its credit, but when such

property comes into the possession of the bankers, his

lien immediately attaches. An exception is when pos-
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session is given for some special purpose the property

can be applied only to that purpose. Keynes vs. Du-

mont, ante, and Armstrong vs. Chemical Nat. Bank, 6

L. R. A. 226.

But I think this statute limits the matters referred

to therein to those which occur in the usual course of

banking business. While it says all property of the

customer, it means all such property as in the usual

course of banking business banks are in the habit of

dealing in, or in taking on deposit, or for collection, or

otherwise, such as notes, bonds, stocks and other choses

in action, the possession of which is consistent with the

usual course of banking business and which the bank

can conveniently have. I doubt that it applies to the

possession of stocks of merchandise or of livestock or

of other cumbersome property which cannot con-

veniently pass into the actual possession of the bank,

or such as it does not usually deal in. It is not doubted

that, independent of the statute in question, all such

property may be transferred to the possession of a bank

as security for its claims, when it is not in contraven-

tion of some law.

This brings us to a consideration of the question

whether the transfer of the merchandise to the bank

is in violation of the statute on bankruptcy. That the

chief object of the law is the disposal of the bankrupt's

estate to all his creditors in like proportion, is too well

understood to demand discussion. With such object in

view, all transfers of property made to hinder or delay

creditors, or preferences made to anj^, and all judg-
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ments, attachments or other liens obtained through

legal proceedings, made within four months of bank-

ruptcy, are set aside. Certain statutory liens, as me-

chanics' and others, are protected. Sb, also, is this

banker's lien, as provided by said Idaho statute, pro-

tected upon whatever property the statute means to

include within its terms. So, also, are conveyances and

transfers made "in good faith and for a present fair

consideration." But does the transfer in question come

within the protection of the statute either as a lien or

as a transfer? I have already said that I do not think

that it is the kind of property which the Idaho statute

contemplates in providing a banker's lien. If, however,

that statute does mean, as contended by the bank, that

this lien covers any kind of property which by any

means passes into the possession of the bank, then I

am wrong in my construction, and the bank has a lien

upon this property which would be protected even un-

der the bankruptcy statute.

Having held that the bank has no lien upon this prop-

erty leaves but the question whether the transfer of it

was such as can be sustained. It was made when the

bankrupt was in fact insolvent under the law and as

he subsequently admitted. It was made at the time

he was making other like transfers of his property and

for a like purpose and but about ten days prior to the
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filingf of a petition by his creditors asking that he be

adjudicated a bankrupt, which was done in a short

time after. Also this transfer was evidently made for

the purpose of securing to the bank and the other bank

named, the payment of their debts, and thus giving

these tw^o creditors a preference over the other cred-

itors. All these facts considered were sufficient to put

the bank upon its guard and to have, at least, suggested

to it a suspicion of the insolvency of its debtor. But

admitting that the transfer was made in good faith upon

the part of the bank, it was without any present con-

sideration whatever, and in that is obnoxious to the

law.

I therefore must find, as I now do, that the order of

the referee in this matter was correct, as I believe I

have generally found his conclusions, and the same is

affirmed.

Dated at Boise, Idaho, January 5, 1906.

[Endorsed]: No. 149. In the District Court of the

United States for the District of Idaho. In the Matter

of Harry Gesas, Bankrupt. Decision. Filed January

6, 1906. A. L. Kachardson, Clerk.,
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In the District Court of the United States for the DistiHet of

Idaho.

INi BANKRUPTCY.

In the Matter of HARRY GESAS, "|

Bankrupt,
j

Petition to Revise in Matter of Law.

To the Honorable, the Judg'e of the District Court of the

United States, for the District of Idaho,

Your petitioner respectfully shows: That it is a Na-

tional Banking corporation organized and existing under

and by virtue of the National Banking act of the United

States; that its principal place of business is at St.

Anthon^^, Fremont County, State of Idaho, and that it

is a creditor of the said Harry Gesas, a bankrupt, who

was so adjudged by the said District Court of the United

States, for the District of Idaho, on the 4th day of Jan-

uary, 1905.

That after such adjudication, the following proceed-

ings were had in the case of the said bankrupt: On the

3d day of March, 1905, the said Commercial National

Bank of St. Anthony, filed with the referee in bank-

ruptcy of the said matter a secured claim against the

above-named bankrupt, for the sum of nine hundred

five dollars, and interest thereon at the rate of twelve

per cent per annum from the 1st day of December, 1904

;

that thereafter the Utah Association of Credit Men,

the trustee of the property of the said bankrupt, ob-
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jected to the allowance of the said claim as a preferred

claim; that on the 8th day of July, 1905, a hearing of

the said matter was had before the said referee, at

Blackfoot, Bingham County, State of Idaho, Caleb

Jones, Eisq., appearing; for the said Commercial Na-

tional Bank of St. Anthony and John W. Jones, Esq.,

appearing in behalf of the said trustee; that thereafter

on the said 8th day of July, 1906, the said referee made

the following order in the premises, to wit:

"/w. the District Court of the United States for the Dis-

trict of Idaho, Southern Division,

In the Matter of HARRlY CESAS,

Bankrupt.
^

At Blackfoot, Idaho, in said District, on the 8th day

of July, 1905.

Upon the stipulation heretofore entered into, being

an agreed statement of the facts submitted to me as

referee, and filed herein, upon the claim of the Commer-

cial National Bank, a corporation, against said estate.

It is ordered, after consideration, that the said claim

be and the same is hereby disallowed as a preferred or

secured claim against said estate, and the same is

hereby admitted solely as a common or unsecured claim,

and it to be so listed by the trustee of said estate.

CEORiGEI n. G^AGON,

Referee in Bankruptcy."

That on the 12th day of July, 1905, the said matter

was on petition of the said Commercial National Bank
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of St. Anthony, certified by the said referee to the Hon-

orable James H. Beatty, District Judge, for review, to-

gether with all papers pertinent to the said matter;

that on the 21st day of December, 1905, Caleb Jones,

Esq., appearing for the said Clommercial National Bank

of St. Anthony, and Messrs. Thomas & Maycock appear-

ing in behalf of the said trustee, orally argued the mat-

ter before the said Honorable James H. Beatty, Dis-

trict Judge, in the District Court of the United States

for the District of Idaho; that on the 5th day of Jan-

uary, 1906, an order was made by the said Honorable

James H. Beatty, District Judge of said Court, and en-

tered therein, affirming! the order of the said referee

hereinbefore set out, thereby erroneously disallowing

the said claim of the said Commercial National Bank

of St. Anthony, as a preferred or secured claim; a copy

of the said order or decision is hereto annexed.

That the said order or decision was erroneous in mat-

ter of law in that, by affirming the order of the said

referee the said Commercial National Bank of St. An-

thony, Avas denied the right to a banker's lieu, under

the provision of section 3448 of the Revised Statutes of

Idaho of 1887, on that certain stock of goods mentioned

in said order; the said court further erred by not re-

versing the said order of the said referee, and allowing

the said claim of the Commercial National Bank of St.

Anthony, as preferred or secured claim, and directing

the said trustee to pay to the said Commercial National

Bank of St. Anthony the proceeds of th« sale of said
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stock of goods, or so much thereof as would be neces-

sary for the full payment of the said claim.

Wherefore, your petitioner feeling aggrieved because

of such order of the said Honorable James H. Beatty,

District Judge of said court, asks that the same be re-

vised in the matter of law by your Honorable Court,

as provided in section 24-b of the Bankruptcy Law of

1898 and the rules and practice in such case provided.

THEi OOMMEiRlCIAL NAiTIONAL BANK OF

SIT. ANiTHOlNlY,

By JOHN D. C. KE/UGER,

Cashier.

State of Idaho,

County of Fremont,—^ss.

I, John D. C. Kruger, am an officer of the said Com-

mercial National Bank of St. Anthony, to wit, its cash-

ier the petitioner mentioned and described in the fore-

going petition, and I do make solemn oath that the

statement of facts therein contained are true accord-

ing to the best of my knowledge, information and be-

lief.

JOHN D. C. KRUGER.

Subscribed and sworn to before me this 13th day of

January, A. D. 1906.

[Seal] HIRAM G. FULLER,

Notary Public.
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In the District Court of the United States for the District of

Idaho.

In the Matter of HARiKIY GESiASi,

Bankrupt.

Decision.

BEATTY, J.—^This cause was presented upon full or

oral argument, but counsel then asked a short time in

which to file briefs. Having waited beyond the time

requested and hearing nothing further, I conclude to

consider and decide the question involved upon the ar-

guments made.

The Commercial National Bank of St. Anthony, Idaho,

filed with the referee its proof for the sum of |90'5.O0

as a preferred claim under the Idaho Statute providing

a banker^s lien. The referee having refused to allow

it as a preferred claim, this appeal is taken to review

his order. From the record and the stipulation of facts,

it appeared that on May 16th, 1904, the bankrupt exe-

cuted to the bank its note for |l,0O0.O0i for borrow^ed

money, which after the deduction of payments amounted

to the sum of 1905.00 on the 11th day of March 1905,

when proof thereof was made; that on December 2'Oth,

1904, the bankrupt transferred to the bank possession

of his stock of goods of over the value of $10,000.00 with

the understanding that the bank should retain posses-

sion thereof and sell the same at retail prices under

said bankrupt's direction, until the proceeds of such
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sales were sufficient to pay the said indebtedness; that

the bank held such possession in conjunction with the

First National Bank of St. Anthony; that all the pro-

ceeds of sales were turned over to said First National

Bank to apply on its claim against said bankrupt; that

on said 20th day of December said bankrupt also exe-

cuted to said Commercial National Bank its chattel

mortgage upon said goods to secure the bank's said

claim, but that under this mortgage the bank makes

no claim; that on December 31st, 1904, a petition in

bankruptcy was filed against said bankrupt, alleging

that on December 19, said banlirupt had given prefer-

ences to various parties by executing chattel mortgages

upon his goods, and that on January 14th, 1905, he was

adjudicated a bankrupt. In his answer to the petition

of his creditors the bankrupt admitted that he had given

preferences to some of his creditors and that under the

law he was insolvent

The matter involved in the construction of section

3449, Idaho Rev. Stat., which is:

,^'A banker has a general lien dependent on possession,

upon all property in his hands, belonging to a customer,

for the balance due to him for such customer in the

course of the business."

This statute seems chiefly to be but a statement in

statutory form of the law upon this subject, as gener-

ally recognized. It is generally, that bankers have liens

upon any securities or property coming into their pos-

session, in the usual course of banking business, for

the payment of any indebtedness due them from the
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owner or depositor of such securities. This rule is sub-

ject to modifications, which may be illustrated by quo-

tations from Keynes v. Dumont, 130 U. S. 354. Quoting

from other authorities, it is said, 390:

*^A general lien does arise in favor of a bank or banker

out of contract expressed, or implied from the usage of

the business, in the absence of anything to show a 'con-

trary intention. It does not arise upon securities acci-

dentally in the possession of the bank or not in its pos-

session in the course of its business as such, nor where

the securities are in its hands under circumstances, or

where there is a particular mode of dealing, inconsistent

with such general lien A banker's lien .... or-

dinarily attaches in favor of the bank upon securities and

laoneys of the customer deposited in the usual course

of business for advances which are supposed to be made

upon their credit Here, then, .... is the true

principle upon which this as well as other bankers' lien«,

must be sustained, if at all. There must be a credit

given upon the credit of the securities either in posses-

sioi. or in expectancy."

From the foregoing, two principles may be deduced:

The securities upon which liens may be maintained must

be deposited in the regular course o»f 'the 'banking busi-

ness, in which also is implied, I think, that they must

be of the character or class usually dealt in or deposited

in banks in the course of their usual banking business,

and the debt must have been incurred upon the face of

such security actually delivered or promised. Those

rulings are based upon the general law upon the subject
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or upon special statute. It may be doubted that each

of these principles is involved in the Idaho Sitatute. It

says that the lien is dependent upon possession by the

banker of any of this customer's property. The debt or

loan may be made without the possession or promise of

possession of any of the customer's property and in no

way be made upon its credit but when such property

comes into the possession of the banker, his lien imme-

diately attaches. Aai exception is when possession is

given for some special purpose the property can be ap-

plied only to that purpose. Reynes vs. Dumont, ante,

and Armstrong vs. Chemical Nat. Bank, 6 L. EL A. 226.

But I think this statute limits the matters referred to

therein to those which occur in the usual course of bank-

ing business. While it says all property of the customer

it means all such property as in the usual course of bank-

ing business banHiS are in the habit of dealing in,

or in taking on deposit, or for collection, or otherwise,

such as notes, bonds, stocks and other choses in action,

the possession of which is consistent with the usual

course of hanking business and which the bank can con-

veniently have. I doubt that it applies to the posses-

sion of stocks of merchandise or of live stock or of other

cumbersome property which cannot conveniently pass

into the actual possession of the bank or such as it does

not usually deal in. It is not doubted that, independent

of the statute in question, all such property may be

transferred to the possession of a bank as security for

its claims, when it is not in contravention of some law.
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This brings us to a consideration of the question

whether the transfer of the merchandise to the bank is

in violation of the statute on bankruptc}^ That the

chief object of the law is the disposal of the bankrupt's

estate to all his creditors in like proportion, is too well

understood to demand discussion. With such object in

view all transfers of property made to hinder or delay

creditors, or preferences made to any, and all judg-

ments, attachments or other liens obtained through

legal proceedings, made within four months of bank-

ruptcy, are set aside. Certain statutory liens, as

(Mechanics' and others, are protected. So also is this

banker's lien, as provided by said Idaho Statute, pro-

tected upon whatever property the statute means to in-

clude within its terms. So also are conveyances and

transfers made "in good faith and for a present fair

consideration." But does the transfer in question come

within the protection of the statute either as a lien or

as a transfer? I have already said that I do not think

that it is the kind of property which the Idaho Statute

contemplates in providing a banker's lien. If, however,

that statute does mean, as contended by the bank, that

this lien covers any kind of property which by any

means passes into the possession of the bank, then I am

wrong in my construction, and the bank has a lien upon

this property which would be protected even under the

•bankruptcy statute.

Having held that the bank has no lien upon this prop-

erty leaves but the question whether the transfer of it

was such as can be sustained. It was made when the
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'bankrupt was in fact insolvent under the law and as

he subsequently admitted. It was made at the time he

was making other like transfers of his property and for

a like purpose and but about ten days prior to the filing

of a petition by his creditors asking that he be ad-

judicated a bankrupt, which was done in a short time

after. Also this transfer was evidently made for the

purpose of securing to the bank and the other bank

named, the payment of their debts, and thus giving these

two creditors a preference over the other creditors.

All these facts considered were sufficient to put the

bank upon its guard and to have, at least suggested to

it a suspicion of the insolvency of its debtor. But ad-

mitting that the transfer was made in good faith upon

the part of the bank, it was without any present con-

sideration whatever, and in that is obnoxious to the

law.

I therefore must find, as I now do, that the order of

the referee in this matter was correct, as I believe I have

generally found his conclusions, and the same is af-

firmed.

Dated at Boise, Idaho, January 5th, 1906.

[Endorsed] : No. 194. In the District Court of the

United States for the District of Idaho. In the Matter

of Harry Gesas, Bankrupt. Petition to Eevise in Mat-

ter of Law. Filed 15th day of January, 1906. A. L.

Elichardson, Olerk. Caleb Jones, Attorney for Peti-

tioner.
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In the District Cmiri of the United States for the District of

Idaho.

INI BANKRUPTCY.

In the Matter of HARRY GEiSAS,

Banlvrupt.

Order of District Court Allowing Petition for Revision in Mat-

ter of Law-

Whereas, application has been made for revision in

matter of law by the Circuit Oourt of Appeals of the

Ninth Circuit of the United States of the order entered

herein on the 5th day of January, A. D. 1906, and the

Oourt being satisfied that the question there determined

is one of which revision may be asked, as provided in sec-

tion 24-b of the bankruptcy law of 1898, and that the

application should be granted; on motion of Caleb Jones,

Esquire, attorney for the petitioner.

It is ordered: That the order of this Court made and

entered herein on the 5th day of Januarj^, A. D. 1906,

be revised in matter of law by the Circuit Court of Ap-

peals of the Ninth 'Circuit of the United States, as pro-

vided by section 24-b of the bankruptcy law of 1898, and

the rules and practices of that Court.

That the clerk within thirty days from this date pre-

pare, at the expense of the petitioner, a certified copy

of such order and of the record of this case pertinent

to such order, and file the same with the clerk of such

Circuit Court of Appeals.
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Witness, the Honorable JAIMESi H. BEATTY, Judge

of said Oourt, and the seal thereof at the City of Boise,

in said District, on the 15th day of January, A. D. 1906.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 194. In the District Cburt of the

United States for the District of Idaho. In the matter

of Harry Gesas, Bankrupt. Order of District Court Al-

lowing Petition for Revision in M'atter of Law. Filed

15th day of January, 19G6. A. L. Richardson, Clerk.

Cialeb Jones, Attorney for Petitioner.

In- the District Court of the United States for the District of

f Idaho.

In the Matter of HARRY GElSASi,

Bankrupt.

Clerk's Certificate to Transcript.

I, A. L. Richardson, Clerk of the District Court of the

United States, for the District of Idaho, do hereby cer-

tify that the above and foregoing transcript of pages

from 1 to 26, inclusive, contain true and correct copies

of the^ referee's certificate on review, decision, petition

to reAdse in matter of law, order of Ck)urt allowing peti-

tion for revision in matter of law, and clerk's certificate,

in the above-entitled cause.

I further certify that the cost of the record herein

amounts to the sum of |12.70, and that the same has

been paid by the petitioner.
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Witness my hand and the seal of said District Court

aflSxed at Boise, Idaho, this 23d day of January, A. D.

lOOGJ

[Sleal] A. L. RIOHiARID'SON,

Oerk.

[Endorsed] : No. 130a United States Circuit Court of

Appeals for the Ninth Circuit. In the Matter of Harry

Gesas, Bankrupt. The Commercial National Bank of

Sit. Anthony, Petitioner. Petition for Revision from

United States District Court for the District of Idaho.

Filed January 27, 1906.

F. D. MONOKTON,
Clerk.


